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INTRODUCTORY STATEMENT. 


The three opinions of the Supreme Judicial Court in the Saceo- ; 


Vanzetti case are printed in the Massachusetts Reports (255 Mass. | 
369; 259 Mass. ; 260 Mass. ). 


The other three opinions * 
eonnected with the final disposition of this ease are here reprinted 


for convenient future reference because they do not appear else- J 
where except in the leaflet which was issued.at the State House and ~ 
in the daily press, at the time of their appearance. 
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Boston, MASSACHUSETTS, August 3, 1927. 


On April 15th, 1920, a paymaster and his guard were held up, 
robbed and brutally murdered at South Braintree, Massachu- 
setts. On May 5th, 1920, Nicola Sacco and Bartolomeo Van- 
zetti were arrested ; they were later tried and found guilty of the 
murder. The verdict was followed by seven motions for a new 
trial and two appeals to the Supreme Court for the Common- 
wealth, all of which were heard and later denied. Prior to the 
trial of the two men in this case, Vanzetti had been arrested, tried 
and convicted of an attempted holdup on December 24, 1919, 
at Bridgewater, Massachusetts, and sentenced to fifteen years 
imprisonment. 

The appeal to the Governor was presented by counsel for the 
accused on May 3rd of the present year. It was my first official 
connection with the ease. 

This appeal, presented to me in accordance with the provision 
in the Constitution of our Commonwealth, has been considered 
without intent on my part to sustain the courts if I became con- 
vineed that an error had been committed or that the trial had 
been unfair to the accused. 

I realized at the outset that there were many sober-minded and 
conscientious men and women who were genuinely troubled about, 
the guilt or innocence of the accused and the fairness of their 
trial. It seemed to me I ought to attempt to set the minds of such 
people at rest, if it could be done, but I realized that with all I 
could do personally to find out the truth, some people might well 
in the end doubt the correctness of any conclusion that I, or in 
fact any other one man, might reach. I believed that I could 
best reassure these honest doubters by having a committee con- 
duct an investigation entirely independent of my own, their 
report to be made to me and to be of help in reaching correct con- 
clusions. I felt that if after such a committee had conducted its 
investigation independently we were not in substantial agreement, 
then the course of Massachusetts justice did not flow in as clear 
a channel as I believed it should. The final decision and responsi- 
bility was, of course, mine. For this committee I desired men 
who were not only well and favorably known for their achieve- 
ments in their own lines, but men whose reputations for intelli- 
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gence, open-mindedness, intellectual honesty and good judgment 
were above reproach. I asked to serve on that committee President 
Abbott Lawrence Lowell of Harvard University, former Judge 
Robert Grant, and President Samuel W. Stratton of Massachusetts 
Institute of Technology. No one of them hesitated when asked 
to serve. They began work as soon as their other affairs could be 
arranged, labored continuously during much of June and through 
July, holding their sessions independently, and arrived unani- 
mously at a conelusion which is wholly in aeeord with mine. The 
publie owes these gentlemen its gratitude for their highminded, 
unselfish service on this disagreeable and extremely important 
problem. 

The court proceedings in this ease may be divided into two 
parts: first, the trial before the jury with Judge Thayer presid- 
ing; second, the hearings on the succession of motions for a new 
trial which were addressed to the judge and passed upon by him. 
All those proceedings have been attacked by some of the friends 
of the accused men and their counsel. 

The attacks on the jury trial take two forms:—first, it is 
asserted that the men are innocent and that there was not suffi- 
cient evidence before the jury to justify a finding of guilty; 
second, it is asserted that the trial itself was unfair. The attacks 
on the proceedings and on the motions for a new trial are in 
substance that the judge was biased and unable to give the 
motions fair and impartial consideration. 

The inquiry that I have conducted has had to do with the 
following questions :— 

Was the jury trial fair? 

Were the aceused entitled to a new trial? 

Are they guilty or not guilty? 

As to the first question, complaint has been made that the 
defendants were prosecuted and convicted because they were 
anarchists. As a matter of fact, the issue of anarchy was brought 
in by them as an explanation of their suspicious conduct. Their 
counsel, against the advice of Judge Thayer, decided to attribute 
their actions and conduct to the fact that they were anarchists, 
suggesting that they were armed to protect themselves, that they 
were about to start out, at ten o’clock at night, to collect radical 
literature, and that the reason they lied was to save their friends. 

I have consulted with every member of the jury now alive, 
eleven in number. They considered the judge fair; that he gave 


























them no indication of his own opinion of the ease. Affidavits 
have been presented claiming that the judge was prejudiced. I 
see no evidence of prejudice in his conduct of the trial. That he 
had an opinion as to the guilt or innocence of the aceused after 
hearing the evidence is natural and inevitable. 

The allegation has been made that conditions in the court room 
were prejudicial to the accused. After careful inquiry of the 
jury and others, I find no evidence to support this allegation. I 
find the jurors were thoroughly honest men and that they were 
reluctant to find these men guilty but were foreed to do so by the 
evidence. I can see no warrant for the assertion that the jury 
trial was unfair. 

The charge of the judge was satisfactory to the counsel for the 
accused and no exceptions were taken to it. The Supreme Judi- 
cial Court for the Commonwealth has considered such of the 
more than 250 exceptions taken during the course of the trial as 
counsel for the accused chose to argue and over-ruled them all, 
thus establishing that the proceedings were without legal flaw. 

I have read the record and examined many witnesses and the 
jurymen to see from a layman’s standpoint whether the trial was 
fairly conducted. I am convineed that it was. 

The next question is whether newly discovered evidence was 
of sufficient merit to warrant a new trial. 

After the verdict against these men, their counsel filed and 
argued before Judge Thayer seven distinet supplementary mo- 
tions for a new trial six of them on the ground of newly dis- 
covered evidence, all of which were denied. I have examined all 
of these motions and read the affidavits in support of them to see 
whether they presented any valid reason for granting the accused 
men a new trial. I am convinced that they do not and I am 
further convinced that the presiding judge gave no evidence of 
bias in denying them all and refusing a new trial. The Supreme 
Judicial Court for the Commonwealth, which had before it 
appeals on four of the motions and had the opportunity to read 
the same affidavits which were submitted to Judge Thayer, de- 
clined to sustain the contentions of counsel for the accused. In 
my own investigations on the question of guilt, I have given these 
motions and their supporting affidavits and the witnesses every 
consideration. 

I give no weight to the Madeiros confession. It is popularly 
supposed he confessed to committing this crime. In his testi- 











mony to me he could not recall the details or deseribe the neigh- 
borhood. He furthermore stated that the Government had 
doubleerossed him and he proposes to doublecross the Govern- 
ment. He feels that the District Attorney’s office has treated 
him unfairly beeause his two confederates who were associated 
with him in the commission of the murder for which he was con- 
victed were given life sentences, whereas he was sentenced to 
death. He confessed the crime for which he was convicted. I 
am not impressed with his knowledge of the South Braintree 
murders. 

It has been a difficult task to look back six years.through other 
people’s eyes. Many of the witnesses told me their story in a 
way I felt was more a matter of repetition than the product of 
their memory. Some witnesses replied that during the six years 
they had forgotten; they could not remember; that it was a dis- 
agreeable experience and they had tried to forget it. I could not 
hope to put myself in the position of a juryman and have the 
advantage of seeing the witness on the stand and listening to 
the evidence and judging the spoken word. The motions for a 
new trial, however, were all made from affidavits and therefore 
they could be reviewed under the same circumstances as prevailed 
when the Judge heard them. 

The next question, and the most vital question of all, is that of 
the guilt or innocence of the accused. In this connection I re- 
viewed the Bridgewater attempted holdup for which Vanzetti 
had previously been tried before another jury and found guilty. 
At this trial Vanzetti did not take the witness stand in his own 
defense. He waived the privilege of telling his own story to the 
jury, and did not subject himself to cross examination. Investi- 
gating this case, I talked to the counsel for Vanzetti at the 
Plymouth trial, the jurymen, the trial witnesses, new witnesses, 
present counsel and Vanzetti. I have talked with the govern- 
ment witnesses who saw the Bridgewater holdup and who identi- 
fied Vanzetti, and I believe their testimony to be substantially 
correct. I believe with the jury that Vanzetti was guilty and 
that his trial was fair. I found nothing unusual about this case 
except, as noted above, that Vanzetti did not testify. 

In the Bridgewater case, practically everyone who witnessed 
the attempted holdup and who could have identified the bandits 
identified Vanzetti. 

The South Braintree crime was particularly brutal. The mur- 
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der of the paymaster (Parmenter) and the guard (Berardelli) 
was not necessary to the robbery. The murders were accom- 
plished first, the robbery afterward. The first shot laid Berardelli 
low in the roadway, and after Parmenter was shot, he dropped 
the money box in the road and ran across the street. The money 
could then have been taken but the murderers pursued Parmenter 
across the road and shot him again, and then returned and fired 
three more shots into Berardelli, four in all, leaving his lifeless 
form in the roadway. The plan was evidently to kill the wit- 
nesses and terrorize the bystanders. The murderers escaped in 
an automobile driven by one of their confederates, the automo- 
bile being afterward located in the woods at Bridgewater, 18 
miles distant. 

Vanzetti when arrested on May 5th had in his hip pocket a 
fully loaded revolver. Sacco had a loaded pistol tucked into the 
front of his trousers and 20 loose cartridges which fitted this 
pistol. Upon being questioned by the police, both men told what 
they afterward admitted was a tissue of lies. Sacco claimed to 
have been working at Kelly’s shoe factory on April 15th, the 
date of the South Braintree crime. Upon investigation, it was 
proven that he was not at work on that day. He then claimed to 
have been at the Italian Consulate in Boston on that date but the 
only confirmation of this claim is the memory of a former em- 
ployee of the Consulate who made a deposition in Italy that Sacco 
among forty others was in the office that day. This employee 
had no memorandum to assist his memory. 

As the result of my study of the record and my personal 
investigation of the case, including my interviews with a large 
number of witnesses, I believe, with the jury, that Sacco and 
Vanzetti were guilty and that the trial was fair. 

This crime was committed seven years ago. For six years, 
through dilatory methods, one appeal after another, every possi- 
bility for delay has been utilized, all of which lends itself to 
attempts to frighten and coerce witnesses, to influence changes 
in testimony, to multiply by the very years of time elapsed the 
possibilities of error and confusion. 

It might be said that by undertaking this investigation I have 
contributed to the elaborate consideration accorded these men. 
My answer is that there was a feeling on the part of some people 
that the various delays that had dragged this case through the 
courts for six years were evidence that a doubt existed as to the 
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guilt of these two men. The feeling was not justified. The per- 
sistent, determined efforts of an attorney of extraordinary versa- 
tility and industry, the judge’s illness, the election efforts of three 
District Attorneys, and dilatoriness on the part of most of those 
concerned are the principal causes of delay. The delays that 
have dragged this case out for six years are inexcusable. 

This task of review has been a laborious one and I am proud 
to be associated in this publie service with clear eyed witnesses, 
unafraid to tell the truth, and with jurors who discharged their 
obligations in accordance with their convictions and their oaths. 

As a result of my investigation I find no sufficient justification 
for executive intervention. 

I believe with the jury, that these men, Saeco and Vanzetti, 
were guilty, and that they had a fair trial. I furthermore believe 
that there was no justifiable reason for giving them a new trial. 


ALVAN T. FULLER. 














THE ADVISORY COMMITTEE’S REPORT. 


JuLy 27, 1927. 
Your EXCELLENCY: 

Starting on the investigation with which you have charged us, 
with almost no knowledge of the evidence in the case of the Com- 
monwealth vs. Saeco and Vanzetti, we have felt that our first 
duty was to read the full stenographie report of the trial; then 
the various affidavits and documents bearing upon the motions 
for a new trial; and, thereafter, to seek and hear such informa- 
tion as might throw light upon the report to be made to you. In 
doing this we have felt that our investigation had better be 
wholly independent of yours; and, indeed throughout, the only 
communication we have had from you is the suggestion of one 
or two people it might be worth while to see. 

In conducting the investigation we have been guided by a few 
general principles. One was that our meetings should not be 
public; that our duty was to form our own impartial opinion by 
ascertaining the truth. Having no power to require the attend- 
ance of witnesses, or compel them to answer questions, they would 
be much less likely to come before us and speak freely if they 
thought that what they said would be published in the news- 
papers. Many of the persons.most able to throw light upon the 
murder dislike notoriety and criticism by partisans, for there has 
been in this case much propaganda by adherents of the Defense 
Committee to which neither the courts nor the prosecuting 
officers could properly reply in the public press. 

On the other hand, it has seemed to us important to give the 
counsel for the defense and for the Commonwealth an oppor- 
tunity to hear and question everyone who testified before the 
Committee, with the exception of Judge Thayer, Chief Justice 
Hall and the jurors, whom we did not think should be subjected 
to questions by counsel,—certainly in the absence of specific 
evidence of misconduct. The Committee had thought that this 
principle should be applied also to Mr. Katzmann, the District 
Attorney who tried the ease, but after he had talked with the 
Committee he consented to be questioned by Mr. Thompson. 
With these exceptions, and what came incidentally in an inspec- 
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tion of the scene of the murder, and a visit to Saeco, Vanzetti 
and Madeiros in prison, all testimony has been submitted to the 
Committee in the presence of both counsel; nor has any member 
of the Committee received evidence separately. Such a course 
has seemed to us desirable in order to give counsel an opportu- 
nity to meet and rebut any evidence presented to us. Moreover, 
the Committee have heard all evidence the counsel desired to pre- 
sent, and except as aforesaid has investigated in their presence 
any matters that seemed to bear on the questions before us. 

The inquiry that you have asked the Committee to undertake 
seems to consist of answering the three following questions: 

(1) In their opinion, was the trial fairly conducted ? 

2) Was the subsequently discovered evidence such that in 
their opinion a new trial ought to have been granted? 

(3) Are they, or are they not, convinced beyond reasonable 
doubt that Sacco and Vanzetti were guilty of the murder? 

To us the reading of the stenographie report of the trial gives 
the impression that the Judge tried to be scrupulously fair. 

The eross-examination by Mr. Katzmann of the defendant 
Sacco on the subject of his political and social views seems at first 
unnecessarily harsh, and designed rather to prejudice the jury 
against him than for the legitimate purpose of testing the sincer- 
ity of his statements thereon ; but it must be remembered that the 
position at that time was very different from what it is now. We 
have heard so much about the communistie or radical opinions of 
these two men that it is hard to put ourselves back into the posi- 
tion that they, and particularly Saeco, oceupied at the time of 
the trial. There had been presented by the Government a certain 
amount of evidence of identification, and other circumstances 
tending to connect the prisoners with the murder, of such a 
character that—together with their being armed to the teeth 
and the falsehoods they stated when arrested—would in the case 
of New England Yankees, almost certainly have resulted in a 
verdict of murder in the first degree,—a result which the evidence 
for the alibis was not likely to overcome. Under these cireum- 
stances it seemed necessary to the defendants’ counsel to meet 
the inferences to be drawn from these falsehoods by attributing 
them to a cause other than consciousness of guilt of the South 

sraintree murder. 

From the statements before the Committee by the Judge and 
by one of the counsel for the defendants it appears that Judge 
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Thayer suggested, out of the presence of the jury, that the coun- 
sel should think seriously before introducing evidence of rad- 
icalism which was liable to prejudice the jury; but at that stage 
of the case the counsel thought the danger of conviction so great 
that they put Saeco and Vanzetti on the stand to explain that 
their behavior at and after their arrest was due to fear for 
themselves or their friends of deportation or prosecution on 
account of their radical ideas, conduct and associations, and not 
to consciousness cf guilt of the murder at South Braintree. We 
have already remarked that at the present moment their views on 
these subjects are well known, but they were not so clear at the 
time. Save for his association with Vanzetti, and his own word 
on direct examination, there was, up to the time of his cross- 
examination, in the ease of Sacco no certainty that he entertained 
any such sentiments. The United States authorities, who were 
hunting for Reds, had found nothing that would justify deporta- 
tion or other proceedings against either of these men. Except 
the call for a meeting found in his pocket, there was no evidence 
that Saeco had taken a prominent part in public meetings, or 
belonged to any societies of that character; and although whole- 
sale arrests of Reds—fortunately stopped by the decision of 
Judge Anderson of the United States Cireuit Court—had re- 
cently been made in Southeastern Massachusetts, these men had 
not been among those arrested. At that time of abnormal fear 
and credulity on the subject little evidence was required to prove 
that anyone was a dangerous radieal. Harmless professors and 
students in our colleges were accused of dangerous opinions, and 
it was almost inevitable that anyone who declared himself a 
radical, possessed of inflammatory literature, would be instantly 
believed. For these reasons Mr. Katzmann was justified in sub- 
jecting Mr. Sacco to a rigorous cross-examination to determine 
whether his profession that he and his friends were radicals 
liable to deportation was true, or was merely assumed for the 
purpose of the defense. The exceptions taken to his questions 
were not sustajned by the Supreme Court. 

It has been said that while the acts and language of the Judge, 
as they appear in the stenographie report, seem to be correct, 
yet his attitude and emphasis conveyed a different impression. 
But the jury do not think so. They state that the Judge tried 
the case fairly ; that they perceived no bias; and indeed some of 
them went so far as to say that they did not know when they 
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entered the jury room to consider their verdict whether he 
thought the defendants innocent or guilty. It may be added that 
the Committee talked with the ten available members of the 
jury—one, the foreman, being dead, and another out of reach in 
Florida. To the Committee the jury seemed an unusually intelli- 
gent and independent body of men, and withal representative, 
seven of the twelve appearing to be wage-earners, one a farmer, 
two engaged in dealing in real estate, a grocer and a photog- 
rapher. Each of them felt sure that the fact that the accused 
were foreigners and radicals had no effect upon his opinion, and 
that native Americans would have been equally certain to be 
convicted upon the same evidence. 

Affidavits were presented to the Committee and witnesses were 
heard to the effect that the Judge, during and after the trial, 
had expressed his opinion of guilt in vigorous terms. Prejudice 
means an opinion or sentiment before the trial. That a judge 
should form an opinion as the evidence comes in is inevitable, 
and not prejudicial if not in any way brought to the notice of the 
jury, as we are convinced was true in this ease. Throughout this 
report the Committee have refrained from reviewing the evidence 
in detail and have stated only their conclusions with comments 
upon points that seemed of special significance. From all that 
has come to us we are foreed to conclude that the Judge was 
indiscreet in conversation with outsiders during the trial. He 
ought not to have talked about the ease off the bench, and doing 
SO was a grave breach of official decorum. But we do not believe 
that he used some of the expressions attributed to him, and we 
think that there is exaggeration in what the persons to whom he 
spoke remember. Furthermore, we believe that such indiscre- 
tions in conversation did not affect his conduct at the trial or the 
opinions of the jury, who, indeed, so stated to the Committee. 

In one of the motions for a new trial Mr. Thompson, now 
counsel for the defense, contended that between the District 
Attorney and officers of the United States Secret Service engaged 
in investigating radical movements there had been collusion for 
the purpose either of deporting these defendants as radicals or 
of convicting them of murder, and thus of getting them out of 
the way; that with this object Mr. Katzmann agreed to cross- 
examine them on the subject of their opinions, and that the files 
of the Federal Department of Justice contain material tending to 
show the innocence of Sacco and Vanzetti. In support of these 
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charges he filed affidavits by Ruzzamenti, Weyand, Letherman 
and Weiss which declared that the files of the Federal Depart- 
ment of Justice would show the correspondence that took place 
in the preparation of the case; but none of these affidavits states 
or implies that there is anything in those files which would help 
to show that the defendants are not guilty. For the Government 
to suppress evidence of innocence would be monstrous, and to 
make. such a charge without evidence to support it is wrong. Mr. 
Katzmann in answer to a question by Mr. Thompson stated to 
the Committee that the Federal Department had nothing to de 
with the preparation of the case, and there is no reason to sup- 
pose that the Federal agents knew the evidence he possessed. 
He stated also that he made no agreement with them about the 
cross-examination. .A spy named Carbone was, indeed, placed in 
the cell next to that of Saceo, and it was stated in an agreement 
of subsequent counsel that this was to get from him information 
relating to the South Braintree murder; but Mr. Katzmann, in 
answer to a question by Mr. Thompson, informs us that that is a 
mistake; that the Federal authorities wanted to put a man there 
with the hope of getting information about the explosion on 
Wall Street. To this he and the sheriff consented, but no infor- 
mation was in fact obtained. 

Before the Committee Mr. Thompson suggested that the fatal 
bullet shown at the trial as the one taken from Berardelli’s body, 
and which caused his death, was not genuine; that the police had 
substituted it for another, in order by a false exhibit to convict 
these men; but in this ease, again, he offered no credible evidence 
for the suspicion. Such an accusation, devoid of proof, may be 
dismissed without further comment, save that the ease of the 
defendants must be rather.desperate on its merits when counsel 
feel it necessary to resort to a charge of this kind. 

The claim that the District Attorney failed to summon wit- 
nesses favorable to the defendants, or to give the names to their 
counsel, will be discussed when treating of the motions for a new 
trial. : 

Again it is alleged that the whole atmosphere of the court- 
room and its surroundings, with the armed police and evident 
precautions, were such as to prejudice the jury at the outset; 
while the remark of the Judge to the talesmen that they must do 
their duty as the soldier boys did in the war was of a nature to 
incline them against the prisoners. The jury do not seem to have 
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been conscious of any such influence, or of the presence of any 
unusual number of police. Nor do they appear to have entered 
upon the case with the slightest predisposition in favor of the 
prosecution, some of them at least very far from it. We do not 
think these allegations have a serious foundation. 

To summarize, therefore, what has been said: The Committee 
have seen no evidence sufficient to make them believe that the 
trial was unfair. On the contrary, they are of opinion that the 
Judge endeavored, and endeavored successfully, to secure for the 
defendants a fair trial; that the District Attorney was not in any 
way guilty of unprofessional behavior, that hé conducted the 
prosecution vigorously but not improperly; and that the jury, a 
capable, impartial and unprejudiced body, did, as they were 
instructed, ‘‘well and truly try and true deliverance make.’’ 

If the trial was fairly conducted, we are brought to the second 
point,—whether, on account of newly discovered evidence, any 
of the motions for a new trial should have been granted. So far 
as exceptions to the denial by the Judge of these motions have 
been taken to the Supreme Judicial Court of the Commonwealth, 
they have not been sustained there; but the counsel for the de- 
fendants contend that the Supreme Court decided only that these 
matters were properly within the discretion of the Judge, and 
that his discretion had not been abused. They urge, therefore, 
that while the Judge’s discretion was not illegally, it was in fact 
wrongly, exercised, because he was too prejudiced to be impar- 
tial; and that a wholly impartial exercise of discretion would 
have brought an order for a new trial. 

There can be no doubt that the Judge has been subjected to a 
very severe strain. Apart from the responsibility that he has 
borne, the nature of the criticisms made upon him has had its ef- 
fect ; and the Committee are of opinion that while there is no suffi- 
cient evidence that his capacity to decide rightly the questions be- 
fore him in this case has been impaired, nevertheless he has been 
in a distinctly nervous condition. The Committee have felt con- 
strained, therefore, to examine the motions for a new trial and 
the evidence on which they are based, with a view of determining 
whether in their opinion the diseretion of the Judge on each 
motion was in fact rightly exercised. We cannot put ourselves 
in the position of the jury at the trial, because we cannot see the 
witnesses upon the stand, and therefore have not the opportuni- 
ties they possessed of judging the weight to be given to the testi- 
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mony of each witness. Even if we were to see them all now, 
their appearance may be very different from what it was under 
cross-examination. But the motions for a new trial were all 
heard on affidavits or depositions, without oral evidence, and 
therefore the Committee are in the same position with regard to 
their credibility and weight as was the Judge when he heard 
them. 

The first of these motions for a new trial is that known by the 
name of Gould. He was a by-stander through the lapel of whose 
coat a bullet was fired by the bandits, and who was questioned 
by the police. He was not called as a witness by the prosecution, 
but he was certainly close to the car, and has since made an affi- 
davit to the effect that the men he saw were not the defendants. 
Two questions arise in his ease; first whether his evidence, dis- 
covered by the defendants since the trial, is sufficient to demand a 
new trial; and second whether it shows a suppression of evidence 
by the Commonwealth. In regard to the first, he certainly had 
an unusually good position to observe the men in the ear; but on 
the other hand his evidence is merely cumulative, the deferidants 
having produced a large number of witnesses to swear to the 
same thing, and it is balanced by two other new witnesses on the 
other side. One is Mrs. Hewins, who stated to Mr. Thompson, as 
appears in one of his affidavits, that the bandit car stopped to ask 
the way at her house and that Sacco was driving it. Sacco, if 
guilty, may have been doing so at that moment, or she may have 
mistaken whether he was behind the wheel or in the other place 
on the front seat. The other witness is Mrs. Tattoni, formerly 
Lottie Packard, who claims to have known Sacco when he was 
working in the factory of Rice & Hutchins where she also worked, 
and to have seen him at South Braintree on the morning of April 
15th on Pearl Street. The woman is eccentric, not unimpeachable 
in conduct ; but the Committee believe that in this ease her testi- 
mony is well worth consideration. There seems to be no reason 
to think that the statement of Gould would have any effect in 
changing the mind of the jury. The second question is whether 
the failure either to put Gould upen the stand or to give his name 
to the defendants amounts to a suppression of evidence. Gould 
was questioned within a few days of the murder, before the pres- 
ent defendants were thought of in connection with the crime, 
and apparently was not followed up because it was not thought 
he eould give valuable testimony whoever the criminals might 
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turn out to be. By occupation he was itinerant, and there is no 
evidence that he had an opportunity to see Sacco and Vanzetti 
after they were captured, and hence to say whether they were or 
were not the men he had seen at South Braintree. There seems 
to the Committee to be nothing in the nature of a concealment by 
the prosecution of evidence that it believed valuable for the 
defense. 

Another motion for a new trial is based upon the fact that 
Walter Ripley, the foreman of the jury, happened to have in his 
pocket throughout the trial three 38-caliber revolver cartridges of 
the same kind as those found in the revolver of Vanzetti when 
arrested. The Supreme Court in the case of that motion, as of 
others, held that the refusal of a new trial was within the disere- 
tion of the Judge; but, as we have observed, this does not decide 
that his diseretion was rightly exercised. There is no evidence 
that the presence of these cartridges did influence the opinion of 
the jury; but the question for us is whether it may reasonably 
have done so, and we do not see how it could have had any such 
effect. It was suggested by Albert H. Hamilton, who made an 
affidavit as an expert, that the jury might have derived from 
these cartridges an erroneous opinion as to the age of those 
found in Vanzetti’s revolver. It is not easy to see how they 
could have formed any such opinion, or what material signifi- 
cance there was in the age of the Vanzetti cartridges. The pres- 
ence of these objects in the jury room may have been irregular, 
but we do not see how it could have changed the result of the 
trial, and if so, the Judge ought not in justice to have ordered a 
new trial on that ground. 

Under the same motion was introduced an affidavit by William 
H. Daly, wherein he says that Ripley, when summoned as a 
talesman, in answer to the question by him whether he was to be 
a juror in this ease replied ‘‘Damn them,.they ought to hang 
them anyway.’’ Now it is extremely improbable that Ripley 
was so different from other men that he desired the disagreeable 
task of serving on this jury, and he had only to reveal what he 
had said to be exeused. Yet in spite of a selective process in 
making up the jury, so rigorous that out of the first five hundred 
talesmen only seven were taken, he was one of these. He did 
mot live to contradict the statement, and we believe that Daly 
must have misunderstood him, or that his recollection is at fault. 

The fifth supplementary motion for a new trial is known by 
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the name of Captain Proctor, the police officer who testified as 
an expert on the question whether the fatal bullet found in 
Berardelli’s body had been fired through Sacco’s pistol. At the 
trial he was asked in regard to this matter as follows: 


‘*Q. Have you an opinion as to whether bullet no. 3 was 
fired from the Colt automatic which is in evidence? A. I have. 

Q. What is your opinion? A. My opinion is that it is con- 
sistent with beiag fired by that pistol.’’ 


In his affidavit of October 20, 1923, he says that while he was 
examining the bullet in preparation for the trial his attention 
was repeatedly called by the prosecuting attorneys to the ques- 
tion whether he could find any evidence that would justify the 
opinion that the bullet taken from the body of Berardelli— 
which came from a Colt automatic pistol—came from the par- 
ticular pistol taken from Sacco, but at no time was able to find 
any evidence to convince him that it came from that pistol; that 
the District Attorney desired to ask him that question directly, 
but he repeatedly replied that if so, he would be obliged to answer 
in the negative. The two prosecuting attorneys in their affidavits 
denied that they had repeatedly asked him whether he had found 
evidence that the bullet was fired by Sacco’s pistol; and Mr. 
Williams, who interrogated him, added that the form of the 
question was suggested by Proctor himself. It may be noted 
that Mr. Katzmann stated to the Committee, in answer to a 
question by counsel for the Commonwealth, that before Proctor 
made his affidavit he—Mr. Katzmann—had refused to approve 
Proctor’s bill of $500 for expert testimony. Counsel for the de- 
fendants claim that the form of the question and answer was 
devised to mislead the jury; but it must be assumed that the 
jury understood the meaning of plain English words, that if 
Captain Proctor was of opinion that the bullet had been fired 
through Sacco’s pistol he would have said so, instead of using 
language which meant that it might have been fired through that 
pistol. In his charge the Judge referred to the expert evidence 
on the question whether the bullet had been fired from Sacco’s 
pistol, saying ‘‘To this effect the Commonwealth introduced the 
testimony of two experts, Messrs. Proctor and Van Amburgh.”’ 
These two men did testify on the subject, the first saying that it 
might have gone through Sacco’s pistol, the second that it did 
so; the experts for the defendants giving their opinion that it 
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could not have gone through Sacco’s pistol. It may be observed 
that the prosecuting attorney did not put the words into Captain 
Proctor’s mouth, but asked him simply what his opinion was, 
and that Captain Proctor in answer used words that seem not 
unadapted to express his meaning. It dees not seem to us that 
there is good ground to suppose that his answer was designed to 
mislead the jury. We shall return to this subject in connection 
with new evidence brought to the Committee. 

In connection with this motion, affidavits by the experts, Albert 
H. Hamilton and Augustus H. Gill, supported by enlarged photo- 
graphs, were submitted to prove that the bullet could not have 
been fired through Sacco’s pistol; while other experts, Charles 
Van Amburgh and Merton A. Robinson, using the same photo- 
graphs, stated their opinion that the marks appearing thereon 
show that the bullet was fired through that pistol. An inspee- 
tion of the photographs, following the reading of these affidavits 
for the defendants and for the Government, leads us to the con- 
clusion that the latter presented the more convincing evidence. 
We are of opinion, therefore, that the Judge could not properly 
have ordered a new trial on the Proetor motion. 

Another motion for a new trial, denied by the Judge, was 
never brought by exceptions before the Supreme Judicial Court. 
It was based upon an affidavit by Lola M. Andrews, stating that 
her evidence of identification at the trial was false. This is the 
witness who, on cross-examination at the trial, testified that Mr. 
Moore, then counsel for Sacco, at an interview with her suggested 
that she should take a vacation in Maine, and that if she lost her 
job in consequence he would find her as good or a better one; 
and who, after that interview, and after her identification of 
Saeco at the Dedham jail, was assaulted by a stranger at her 
home. Subsequent to the affidavit on which the motion was 
made, she swore to another in which she said that the former 
had been obtained by a threat of using discreditable events in her 
past life to the injury of her son; and the statements of Mooré 
and another man employed by him show that they had hunted up, 
and told her they possessed, the information she claims they used. 
The Judge very properly refused to grant a new trial upon an 
affidavit procured in this way, and Mr. Moore let the matter drop. 

We now come to the motion for a new trial, based upon the 
confession of Madeiros, and the affidavits that accompany it. 
The exceptions to the denial of this motion by Judge Thayer 
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are those which in its recent decision the Supreme Judicial Court 
has not sustained. The question whether a new trial ought to 
have been granted in consequence of the confession of Madeiros 
depends upon the weight which can be attributed to it, and the 
importance of the evidence offered in corroboration. The im- 
pression has gone abroad that Madeiros confessed committing 
the murder at South Braintree. Strangely enough, this is not 
really the ease. He confesses to being present, but not to being 
guilty of the murder. That is, he says that he, as a youth of 
eighteen, was induced to go with the others without knowing 
where he was going, or what was to be done, save that there was 
to be a hold-up which would not involve killing; and that he took 


~no part in what was done. In short, if he were tried, his own 


confession, if wholly believed, would not be sufficient for a ver- 
dict of murder in the first degree. His ignorance of what hap- 
pened is extraordinary, and much of it cannot be attributed to a 
desire to shield his associates, for it had no connection therewith. 
This is true of his inability to recollect the position of the build- 
ings, and whether one or more men were killed. In his deposition 
he says that he was so seared that he could remember nothing 
immediately after the shooting. To the Committee he said that 
the shooting brought on an epileptic fit which showed itself by a 
failure of memory; but that hardly explains the fact that he 
could not tell the Committee whether before the shooting the car 
reached its position in front*of the Slater & Morrill factory by 
going down Pearl Street or by a circuit through a roundabout 
road. Indeed, in his whole testimony there is only one fact that 
ean be checked up as showing a personal knowledge of what 
really happened, and that was his statement that after the mur- 
der the car stopped to ask the way at the house of Mrs. Hewins 
at the corner of Oak and Orchard Streets in Randolph. As this 
house was not far from the place on a nearby road where 
Madeiros subsequently lived, he might very well have heard the 
fact mentioned. In short, if the Government were to try to con- 
vict him of this offense, and he were to say that the whole thing 
was a fabrication to help Saeco and Vanzetti, he certainly could 
not be convicted on his own confession, and probably not even 
indicted. 

How far do the other affidavits corroborate his statement? 
They state that Madeiros—who seems to have been rather prone 
to boast of his feats—had previously told Weeks that he had 
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taken part with the Morelli gang in the South Braintree crime, 
and had talked with the Monterios also about it. The affidavits 
further state that he was acquainted with this gang, which con- 
sisted of a hardened set of criminals who had stolen shoes shipped 
from the Slater & Morrill and Rice & Hutchins factories, and 
were accustomed to spot the shipments when made at such fac- 
tories; that on April 15th, 1920, a number of that gang were out 
on bail for a different offense for which they were afterwards 
sentenced, and consequently could physically have been at South 
Braintree; that the photographs of Joe Morelli showed a distinct 
resemblance to Sacco and to whoever shot Berardelli, and that of 
Benkoski to the driver of the ear—but identification by photo- 
graph is very uncertain; that Joe Morelli possessed a Colt auto- 
matie 32-cealiber pistol. They state that one of the gang was 
seen in Providence late on the afternoon of April 15th in a 
Buick car which, by the officer who so reported, was seen no 
more. In regard to the last item, the great improbability may be 
noted that bandits who intended to hide the ear in which they 
made their escape should have first shown it in the streets of 
Providence after all but one of the members of the gang had 
already returned in another car. Even without considering the 
contradictory evidence it does not seem to the Committee that 
these affidavits to corroborate a worthless confession are of such 
weight as to deserve serious attention. 

The motion for a new trial based upon the confession of Madei- 
ros includes the affidavits offered to show a combination between 
the District Attorney and the secret service officers of the Federal 
Government to convict these men of murder in order to get rid 
of them. These affidavits we have already discussed, and we 
agree wholly with the remark of Mr. Justice Wait in the opinion 
of the Supreme Judicial Court that ‘‘An impartial, intelligent 
and honest judge . . . would be compelled to find that no sub- 
stantial evidence appeared that the department of justice of the 
United States had in its control any proof of the innocence of 
these defendants, or had conspired to secure their conviction by 
wrongful means.’’ 

After considering all the evidence given in support of the vari- 
ous motions for a new trial, we are of opinion that it is not ‘‘so 
grave, material and relevant as to afford a probability that it 
would be a real factor with the jury in reaching a decision.’’ 
There remains a reference to new evidence brought before the 
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Committee, and not hereinbefore considered. The only two 
matters that seem to us significant are as follows: The counsel for 
the defendants produced Albert H. Hamilton and Elias Field, 
who informed the Committee that in an automobile ride Captain 
Proctor had told Hamilton that in his real opinion the fatal 
bullet had not been fired through Sacco’s pistol. After the time 
of this conversation Captain Proctor made the affidavit already 
referred to, and in that, after quoting his testimony at the trial 





‘“‘Q. What is your opinion? A. My opinion is that it is 
consistent with being fired by that pistol.’’ 


he says ‘‘That is still my opinion’’. It seems to us improbable 
that Captain Proctor, who has since died, should have stated 
both at the trial and in his affidavit that his opinion was con- 
sistent with the firing of the bullet from Sacco’s pistol, and in the 
meanwhile should have said in conversation that his opinion was 
exactly the opposite. One of the witnesses, Field, merely over- 
heard Proctor’s conversation with Hamilton about a subject with 
which he was not familiar; and the latter stated also to the Com- 
mittee that Proctor told him that he believed before the trial the 
bullet was not fired through the Sacco pistol, which would be an 
admission not of a misleading statement but of deliberate per- 
jury. This charge is inconsistent with Proctor’s later affidavit, 
and we do not believe Hamilton’s testimony on this point. 

The other significant new’ matter brought to the attention of 
the Committee by the counsel for the defense is the statement of 
Jeremiah F. Gallivan, former Chief of Police of Braintree, who 
said that in the eap found near the body of Berardelli, and 
claimed by the prosecuting counsel to be that of Sacco, the rent 
attributed by them to its hanging upon a nail in the factory, was 
in fact made by him in attempting to find a name under the lin- 
ing before he delivered the cap to the officers investigating the 
ease. This statement we believe to be true; but the rent in the 
lining of the cap is so trifling a matter in the evidence in the case 
that it seems to the Committee by no means a ground for a new 
trial. 

Mr. James E. King brought to the attention of the Committee 
some calculations he has been making about the position at 
various times of the escaping bandit ear, to the effect that if it 
travelled at the rate of speed the witnesses testified it would have 
taken much more time than elapsed between the moment of the 
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murder and the arrival at the Matfield crossing. He suggested 
that the delay could be accounted for on the theory that the 
Morelli gang had committed the murder and spent some time in 
the Randolph woods three and a half miles from South Braintree 
while changing from a Buick to a Hudson, as described by Ma- 
deiros. To the Committee it seems that the calculations are 
based upon somewhat uncertain data, and that the delay is 
apparently accounted for by the undisputed fact that the bandits 
turned by mistake into Orchard Street, which leads into a much- 
travelled highway and to the town of Randolph; that, discover- 
ing their mistake, they retraced their steps and inquired at the 
Hewins house the way to the old turnpike. It seems incredible 
that the bandits, as Mr. King supposes, should have spent some- 
thing like twenty minutes in woods not far from the road and so 
short a distance from the scene of the murder. 

Finally, there is the question whether in our opinion Sacco 
and Vanzetti are or are not guilty beyond reasonable doubt of 
the crime of which they have been convicted. Of the nature of 
the crime itself there is no question. Whoever committed it 
would be sentenced rightly for murder in the first degree. 

In the discussion of what should be done about Sacco and 
Vanzetti, popular attention has been largely diverted by the 
belief that they hold unpopular views on political and social ques- 
tions. Your Committee assume that this has nothing whatever 
to do with the question except so far as it may account for con- 
duct that would otherwise be taken as evidence of consciousness 
of guilt. The fact that persons accused are or are not socialists 
or radicals of any type neither increases nor lessens the probabil- 
ity of their having committed the crime, and should be left 
wholly out of account except so far as in this instance it may 
explain their conduct at and shortly after their arrest. 

The ease has been popularly discussed as if it were one turning 
mainly upon identification by eye witnesses. That, of course, is 
a part, but only a part, of the evidence. As with the Bertillon 
measurements or with finger prints, no one measure or line has by 
itself much significance, yet together they may produce a perfect 
identification; so a number of cireumstaneces—no one of them 
conclusive—may together make a proof clear beyond reasonable 
doubt. In the ease of Sacco the chief cireumstances are as fol- 
lows: He looks so much like one of the gang who committed the 
murder that a number of witnesses are sure that he is the man. 
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Others disagree; but at least his general appearance is admitted 
even by many of those who deny the identity to resemble one of 
the men who took part in the affair. Then a cap is found on the 
ground near the body of the man he is accused of killing, which 
bears a resemblance in color and general appearance to those he 
was in the habit of wearing; and when tried on in court it fitted, 
—that is, his head was the size of one of the men who did the 
shooting. Then there is the fact that a pistol that Berardelli had 
been in the habit of carrying, and which there is no sufficient 
reason to suppose was not in his possession at the time of the 
murder, disappeared and a pistol of the same kind was found in 
the possession of Vanzetti when he and Sacco were arrested to- 
gether, and of which no satisfactory explanation is given. It is 
difficult to suppose that Berardelli was not carrying his pistol at 
the time he was guarding the paymaster with the pay-roll, and 
no pistol was found upon his person after his death. It is natural 
also, if the bandits saw his pistol they should earry it off for fear 
of someone shooting at them as they escaped. Moreover, when 
Sacco was arrested he had a pistol which is admitted to be of the 
kind from which the fatal bullet was fired. In the controversy 
between the experts, one side striving: to show that the bullet 
must have been, and the other that it could not have been, fired 
through that pistol, we are inclined from an inspection of the 
photographs to believe that the former are right; if they are, 
there could be little or no doubt—even if there were no other 
evidence—that the owner of the pistol fired the shot. But-even 
if we assume that all expert evidence on such subjects is more 
or less unreliable, we can be sure that the shot was fired by the 
kind of pistol in the possession of Saeco. Then again, the fatal 
bullet found in Berardelli’s body was of a type no longer manu- 
factured and so obsolete that the defendants’ expert witness, 
Burns, testified that, with the help of two assistants, he was 
unable to find such bullets for purposes of experiment; yet the 
same obsolete type of cartridges was found in Sacco’s pockets 
on his arrest. It is true that the expert Hamilton deposed that 
in these cartridges the knurls were true with the axis of the 
bullet, while in the fatal bullet they were at an angle of three 
degrees, which led him to believe that they must have been man- 
ufactured at different times. But the expert Robinson—himself 
ballistic engineer in the Winchester factory where these bullets 
were made—wholly refuted this statement by showing that the 
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fatal bullet was so deformed that it was impossible to determine 
its original axis within three degrees, and that the Winchester 
Company had never manufactured bullets with knurls not 
parallel to their axes. Such a coincidence of the fatal bullet and 
those found on Sacco would, if accidental, certainly be extraor- 
dinary. 

Furthermore, there is the fact that when examined after their 
arrest they told what they afterwards admitted on the stand to 
be a series of lies. This they attempted to explain by saying 
that they were afraid of deportation or other punishment for 
themselves or their friends, because they were conscious of hav- 
ing dodged the draft, of possessing socialistic literature, and in 
general of being of the type that the Federal Government was 
then persecuting. The difficulty with this excuse is that it by 
no means explains all their falsehoods, some of which had no 
connection whatever with their being Reds, but did have a -very 
close connection with the crime at South Braintree. Such, for 
example, was Sacco’s statement that he worked at the factory 
all day on the 15th. If he were innocent of the erime, and had 
been in Boston that day to get a passport, why should he not 
have said so when first questioned ? 

Finally there is the fact that both of them were armed for 
quick action when arrested. Sacco had a fully loaded automatie 
pistol under the front of the belt of his trousers and twenty-two 
spare cartridges in his pocket. Vanzetti had a fully loaded 38- 
ealiber revolver. It is claimed that Italians, particularly those 
who get into criminal difficulties, commonly carry weapons; but 
carrying fully loaded firearms, where they can be most quickly 
drawn, can hardly be common among people whose views are 
pacifist and opposed to all violence. Such a condition cannot be 
explained by the fear of being arrested as Reds, nor did the 
defendants attempt to set up such an excuse. Indeed they could 
hardly have alleged that they went fully armed in order to be 
prepared to shoot officers who attempted to arrest them for that 
reason. Vanzetti declared that he carried a pistol because there 
were so many robberies and other crimes; Sacco that he put his 
pistol in the belt of his trousers to fire away the cartridges in the 
woods the day he was arrested, but that in conversation he was 
detained from doing so, had forgotten about his pistol, and was 
quite unconscious that he had it in the belt of his trousers. That 
statement seems incredible. 
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On these grounds the Committee are of opinion that Sacco 
was guilty beyond reasonable doubt of the murder at South 
Braintree. In reaching this conclusion they are aware that it 
involves a disbelief in the evidence of his alibi at Boston, but in 
view of all the evidence they do not believe he was there that day. 

The evidence against Vanzetti is somewhat different. His asso- 
ciation with Saeco tends to show that he belonged to the same 
gsroup. His having a pistol resembling the one formerly pos- 
sessed by Berardelli has some importance, and the fact that no 
cartridges for it were found in his possession, except those in it, 
is significant. So also is his having cartridges loaded with buck- 
shot, of which his account sounds improbable, and which might 
well have been used in the gun some witnesses saw sticking out 
of the back of the ear. His falsehoods and his armed condition 
have a weight similar to that in the ease of Sacco. In one way 
they are a little stronger because he virtually confirms the state- 
ment of officer Connolly that he tried to draw his pistol when 
arrested, for he testified that the officer pointed a revolver at 
him and said ‘‘You don’t move, you dirty thing’’,—an admis- 
sion that the officer thought he was making a movement towards 
his pistol. On the other hand, all these actions may be accounted 
for by consciousness of guilt of the attempted robbery and mur- 
der at Bridgewater, of which he has been convicted. 

The alibi of Vanzetti is decidedly weak. One of the witnesses, 
Rosen, seems to the Committee to have been shown by the cross- 
examination to be lying at the trial; another, Mrs. Brini, had 
sworn to an alibi for him in the Bridgewater ease, and two more 
of the witnesses did not seem certain of the date until they had 
talked it over. Under these circumstances, if he was with Sacco, 
or in the bandits’ car, or indeed in South Braintree at all that 
day, he was undoubtedly guilty; for there is no reason why, if 
he were there for an innocent purpose, he should have sworn that 
he was in Plymouth all day. Now there are four persons who 
testified that they had seen him;—Dolbeare, who says he saw 
him in the morning in a car on the main street of South Brain- 
tree ; Levangie, who said he saw him—erroneously at the wheel— 
as the car crossed the tracks after the shooting;-and Austin T. 
Reed, who says that Vanzetti swore at him from the ear at the 
Matfield railroad crossing. The fourth man was Faulkner, who 
testified that he was asked a question by Vanzetti in a smoking 
ear on the way from Plymouth to South Braintree on the fore- 


’ 













26 


noon of the day of the murder, and that he saw him alight at 
that station. Faulkner’s testimony is impeached on two grounds: 
First, that he said the ear was a combination smoker and baggage 
sar, and that there was no such car on that train, but his deserip- 
tion of the interior is exactly that of a full smoking ear; and, 
second, that no ticket that could be so used was sold that morning 
at any of the stations in or near Plymouth, and that no such cash 
fare was paid or mileage book punched, but that does not exhaust 
the possibilities. Otherwise no one claims to have seen him, or 
any man resembling him who was not Vanzetti. But it must be 
remembered that his face is much more unusual, and more easily 
remembered, than that of Sacco. He was evidently not in the 
foreground. On the whole, we are of opinion that Vanzetti also 
was guilty beyond reasonable doubt. 

It has been urged that a crime of this kind must have been 
committed by professionals, and it is for well-known criminal 
gangs that one must look; but to the Committee both this crime 
and the one at Bridgewater do not seem to bear the marks of pro- 
fessionals, but of men inexpert in such erimes. 

RoBERT GRANT, 
A. LAWRENCE LOWELL, 
S. W. Srratron. 


To His Excellency ALVAN T. FULLER, 
Governor of Massachusetts. 
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OPINION OF MR. JUSTICE HOLMES ON APPLICATION 
FOR STAY OF EXECUTION. 


The following is the text of Justice Holmes’s opinion in refus- 
ing Sacco stay (as reported in the newspapers of August, 1927) : 


‘*This is a case of a crime under state laws and tried by a state 
eourt. I have absolutely no authority as a judge of the United 
States to meddle with it. If the proceedings were void in a legal 
sense, as when the forms of a trial are gone through in a court 
surrounded and invaded by an infuriated mob ready to lynch 
prisoner, counsel and jury if there is not a prompt conviction, in 
such a case no doubt I might issue a habeas corpus—not because I 
was a judge of the United States, but simply as anyone having 
authority to issue the writ might do so, on the ground that a void 
proceeding was no warrant for the detention of the accused. 

‘*No one who knows anything of the law would hold that the 
trial of Sacco and Vanzetti was a void proceeding. They might 
argue that it was voidable and ought to be set aside by those having 
power to do it, but until set aside, the proceedings must stand. 
That is the difference between void and voidable—and I have no 
power to set the proceeding aside—that, subject to the exception 
that I shall mention, rests wholly with the state. 

‘*T have received many letters from people who seem to sup- 
pose that I have general discretion to see that justice is done. They 
are written with the confidence that sometimes goes with ignorance 
of the law. Of course, as I have said, I have no such power. The 
relation of the United States and the courts of the United States to 
the states and the courts of the states is a very delicate matter that 
has occupied the thoughts of statesmen and judges for a hundred 
years, and can not be disposed of by a summary statement that 
justice requires me to cut red tape and to intervene. Far stronger 
eases than this have arisen with regard to the blacks when the 
supreme court has denied its power. 

‘*A state decision may be set aside by the supreme court of 
the United States—not by a single justice of that court—if the 
record of the case shows that the constitution has been infringed in 
specific ways. An application for a writ of certiorari has been filed 
on the ground that the record shows such an infringement; and the 
writ of habeas corpus having been denied, I am asked to grant a 
stay of execution until that application can be considered by the 
full court. 

‘*T assume that under the statute my power extends to this case 
although I am not free from doubt. But it is a power rarely 
exercised and I should not be doing my duty if I exercised it unless 
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I thought that there was a reasonable chance that the court would 
entertain the application and ultimately reverse the judgment. 
This I ean not bring myself to believe. 

‘The essential fact of record that is relied upon is that the 
question of Judge Thayer’s prejudice, raised and it is said dis- 
covered only after the trial and verdict, was left to Judge Thayer 
and not to another judge. But as I put it to counsel, if the con- 
stitution of Massachusetts had provided that a trial before a single 
judge should be final, without appeal, it would have been consis- 
tent with the constitution of the United States. In such a ease 
there would be no remedy for prejudice on the part of the judge 
except executive clemency. Massachusetts has done more than that. 
I see nothing in the constitution warranting a complaint that it 
has not done more still. 

‘It is asked how it would be if the judge were subsequently 
shown to have been corruptly interested or insane. I will not 
attempt to decide at what point a judgment might be held to be 
absolutely void on these grounds. It is perfectly plain that 
although strong language is used in the present application the 
judgment was not void even if I interpret the affidavits as proving 
all that the petitioner think they prove—which is somewhat more 
than I have drawn from them. 

‘‘T do not consider that I am at liberty to deal with this case 
differently from the way in which I should treat one that excited 
no public interest, and that was less powerfully presented. I ecan- 
not say that I have a doubt and therefore I must deny the stay. 
But although I must act on my convictions I do so without preju- 
dice to application to another of the justices which I should be very 
glad to see made, as I am far from saying that I think counsel was 
not warranted in presenting the question raised in the application 
by this and the previous writ.’’ 
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CONFESSIONS OF CONVICTS. 

About five years ago after the conviction in the Rollins case a 
convict serving sentence in Pennsylvania confessed that he com- 
mitted the crime for which the Rollins brothers had been convicted. 
In order that he might come to Massachusetts to be tried, the Gov- 
ernor of Pennsylvania pardoned him. He came to Massachusetts, 
retracted his confession, and was acquitted on his trial before a 
Suffolk County jury. Since that time belated confessions of con- 
victs to crimes with which other men were charged have become 
more frequent in Massachusetts. The recent confession of Madeiros 
(who had been convicted of a cold-blooded murder of an aged bank 
cashier) in the Sacco-Vanzetti case, with the result that the execu- 
tion of his sentence was postponed for about a year, calls attention 
to these ‘‘confessions’’ and the following account by Arthur S. 
Griffiths in, ‘‘Seerets of the Prison House’’, Volume I, pages 59-69, 
may be of interest. Major Griffiths was appointed Comptroller of 
the convict establishment at Gibraltar in 1869 and subsequently 
made an extended study of prisons and prisoners. He was the 
author of various other books including ‘‘Chronicles of Newgate’’. 
A day or two after his appointment as Comptroller at Gibraltar he 
met this problem. 


“A CONVICT’S CONSCIENCE.”’ 


‘*A convict answering to the name of Ebenezer Nafton 
was brought in in his turn, but, strange to say, stood silent 
without formulating any request. 

I was writing for thé moment, with head bent down, 
and at last looked up surprised. 

‘Go on,’ I began, ‘what do you want—?’ I could say no 
more. His face, his look were so strange, so extraordinary, 
that I was fascinated and struck dumb. He was a tall man, 
with a long, gaunt face of sallow hue, hollow, cavernous 
jaws, overgrown with jet-black stubble; jet-black hair, jet- 
black eyebrows, and the darkest, most mournful-looking eyes 
heightened the effect of the yellow mask. 

If emotion—heartrending, deep-seated—was ever de- 
picted on a human countenance, it was there before me, 
plainly, forcibly written upon this agonized, unhappy face. 
The man’s eyes were full, and the great teardrops welled 
over, rolling down his cheeks. His hands twitched convul- 
sively, and his body heaved and swayed with the piteous 
sobs that shook his whole powerful frame. 
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At last he found his tongue, and, speaking slowly, he 
gasped out— 
‘I wish, sir, to make a confession.’ 


Touched with the man’s exceeding distress, I answered 
kindly, begging him to proceed, but to take his own time. 

‘Yes, sir, a full and complete confession of an awful 
but still undiscovered crime.’ 

‘Go on,’ I said, after another long pause. 

‘You may have heard, sir, of the murder in Knight- 
rider-street. The counting-house of Messrs. Blank was 
broken into two summers ago, the safe robbed, and the 
housekeeper, an aged, helpless woman, killed. She was 
found struck down near the safe, and it was supposed she 
had come upon the thieves, who had put her out of the 
way. She had been brained with a knuckleduster and then 
stabbed to the heart. The first blow had not killed her, be- 
eause she was found lying soaked in blood.’ 

‘I remember, I remember,’ I hastily interposed, sick- 
ened with these details. 

‘The murderers were never discovered. They got clear 
away with their booty, and have since eluded detection until 
to-day.’ 

‘What do you mean? Do you know them?’ 

‘I do, sir, only too well. Alas! alas! it was I, with my 
mate, that did the foul deed.’ 

‘Good Heavens!’ I eried, ‘this is most astounding. Am 
I to understand that you freely and voluntarily confess 
yourself one of the perpetrators of the Knightrider-street 
murder ?’ 

‘That is so, sir. I confess it, and am prepared to 
answer for my crime. God knows it hes heavy upon my 
conscience! I can bear if no longer; but I must make a 
clean breast of all.’ 

‘There were others in it, you say? You had an accom- 
plice. Where is he? Will you tell me his name?’ 

‘I wish to do so, sir. He is here in this prison, like my- 
self serving out a sentence for an entirely different affair. 
His name is Grooly—<Albert Grooly.’ 

‘Where is Grooly?’ I whispered to the chief warder. 
‘Let him be sent for. We will confront these two men, and 
see whether one statement is corroborated by the other.’ 


Nafton was marched to a corner of the office, and made 
to stand with his face to the wall. Presently Grooly was 
brought in from the hospital hulk, where he was employed as 
a cleaner and nurse. The two men had thus been practi- 
cally apart for some time, and there could surely be no 
collusion between them. : 
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Grooly was a round-faced, chubby-looking man, who 
seemed to thrive on prison fare, or possibly on the extra 
pickings and pilferings of the hospital. He stood before me 
with a jaunty, off-hand, not to say impudent air. 

‘Do you know this man?’ I said, pointing to Nafton, 
who was directed to approach. 

Directly their eyes met, Grooly’s wavered, his colour 
changed, his smug self-sufficiency faded out of him, and he 
collapsed atl at once into a flabby, spiritless coward. 

‘No! no!’ he stammered, ‘that is to say, I have only 
seen him here, along with the rest of us.’ 

‘Don’t lie!’ interrupted Nafton sternly. ‘You were my 
partner and chum in old times. We did many a job to- 
gether, out and about in London and the country. Have 
you forgotte n Knightrider— 

‘You’re not going to round on me, Nafton,’ whimpered 
Grooly. ‘What! blow on a pal?’ 

‘My conscience! my conscience!’ cried Nafton, with a 
fresh access of grief and anguish. ‘It gives me no rest. I 
see the poor old creature continually. She haunts me night 
and day, in my hammock, out on the quarries, in chapel, 
everywhere. I cannot eseape her. Blood will out. _ God 
help me!’ 

Nafton went on muttering, more to himself than in 
answer to his comrade’s reproaches. 

‘Do you repudiate this charge?’ I now inquired of 
Grooly point-blank. ‘You are accused of complicity in the 
Knightrider-street murder.’ 

‘By him?’ Grooly nodded nervously towards Nafton, 
who suddenly lifted his eyes and looked at him with passion- 
ate contempt. Grooly tried hard to brazen it out, meeting 
the appeal of an awakened conscience with an attempt at 
defianee ; but the better feeling triumphed, and presently he, 
too, confessed the crime. 

“We did it, sir, I admit; did it together. I struck the 
first blow. Nafton finished her. Now you may do your 
worst. Top me, scrag me; but mind, act on the square and 
serag us both.’ 


The whole affair was strange enough, sufficiently so to 
perplex a more practised convict official than myself, and I 
felt I must refer to others for advice. Meanwhile, I directed 
the two convicts to be removed each to separate cells, and 
then, locked up singly and apart, to put their confessions on 
paper, being prov ided with foolseap and writing materials for 
the purpose. These, duly signed and certified, I forwarded, 
with an ample covering report from myself, to the Visitors, 
and through them to the governor of the fortress. 
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The same day Colonel S——— came down to the prison, 
and both Nafton and Grooly were brought before him. They 
were cross-questioned closely and singly on their confessions, 
and adhered implicitly, point by point, to the original state- 
ments they had made. 

‘The case must be sent home to England,’ Colonel 
S—— told them. It was beyond his jurisdiction. 

‘And what will become of us?’ asked Nafton anxiously. 

‘Eventually you will, I suppose, be sent to England—to 
London—for trial at the Central Criminal Court. In the 
meantime, you will be treated here : 

‘As prisoners awaiting trial?’ asked the conv icts, with 
an eagerness I did not understand. 

‘H—m! Well, yes. I think you have a right to that. 
They will not be sent out on the works,’ said S————, turn- 
ing to me, ‘but kept in separate cells, on fourth stage diet’ 
(the best). 


A short gleam of intelligence passed between Nafton 
and Groely. It was lost on S———, whom it might have en- 
lightened, but I saw it, and remembered it, later on. 

A very précis of the case, with the confessions, examina- 
tions, and other documents, was forwarded to the Colonial 
Office (under which we were), to be submitted to the Home 
Offiee, and instructions sought for dealing with the two self- 
confessed murderers. 

The answer came in due course, after some six weeks 
had elapsed. 

There was not one syllable of truth in the confessions. 

30th Nafton and Grooly were not within a hundred miles of 

Knightrider-street on the night of the murder, but were 
actually in custody for a minor offence. They had heard of 
the crime while in prison from some new arrival, and having 
put their heads together in a way we were never able to 
fathom, they had agreed to impose upon me, ‘a new hand,’ 
with the cleverly-concocted story, which would probably 
gain them some weeks of idleness, and possibly a trip to 
England for trial. The whole seene—Nafton’s deep, over- 
mastering contrition, his terrified recognition by Grooly, the 
joint confession, and bitter-reproaches were got up for my 
benefit, a hollow farce cleverly contrived, and acted with 
complete success. 





Since then I have come across many spurious confes- 
sions, but, remembering Nafton and Grooly, my first atti- 
tude towards all is one of incredulity or at least of cautious, 
suspicious reserve. Convicts have a rage for them—always 
with some ulterior object in view. The passion has generally 
its origin in some deep, irresistible craving for change. It 
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was so in the ease of Nafton and Grooly, and it is the same 
wherever removal or even a change of condition is likely to 
follow confession. 

An old story is told of a French convict at Toulon, who, 
soon after the assassination of the Due de Berri, managed 
to persuade the police, through his friends, that he was ac- 
quainted, and has possibly associated with, one of the assas- 
sins. He was in consequence forwarded at once to Paris 
in a post-chaise, and so much was hoped from his revelation 
that orders were given to his escort to treat him with every 
consideration en route. He travelled royally. At one point 
on the road where he found pleasant quarters, he feigned 
illness, which he prolonged as long as the inn was comfort- 
able. When finally he reached Paris, he made all sorts of 
difticulties about giving information, hesitated and prevari- 
eated so long that he was suspected to be an utter imposter. 
This he at last confessed, admitted that he knew nothing 
whatever about the assassins, and that he had only wanted 
a little change of scene and better treatment than that of 
the Bagne. Now being greatly refreshed and rested by his 
trip, he was ready to return to Toulon. 

It has happened that the desire for change is caused by 
the horrors of the convict’s situation, and he will stake his 
life even on the chance of removal. . . . 

**It is little realized how much the police and prison 
authorities are worried by false confessions. Sometimes 
when a great undiscovered crime agitates the community, 
the fact becomes more patent, and, as in the Hampstead 
murder, several foolish people made voluntary surrender, 
who, on closer inquiry, are found to have been in no way 
connected with the deed. The police know of at least a 
dozen false Jack the Rippers, self-confessed, yet clearly 
proved to have been incapable of committing the crimes. But 
whatever the cause, whether vanity, the wretched desire for 
temporary notoriety, or morbid brooding over the event, 
which has at last produced monomania, these self-accusations 
are very common. Not long ago a convict in one of the large 
prisons confessed that he had murdered a comrade in India, 
and buried the body in an officer’s compound. When fol- 
lowed up, the story was proved to be quite untrue; no man 
was missing in the regiment. 

A more painful case, as proving distinct mental aberra- 
tion, was that of a lady who recently wrote to the police de- 
elaring she had killed and cut up a soldier in the town 
where she lived. She was married, held a thoroughly re- 
spectable, even high position in society, and lived, as it was 
proved, quite happily, having many children and a settled 
home. But her imaginary crime so preyed on her mind, she 
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said, that she meant to give herself up at once, and would 
come to London with her children by the first train the fol- 
lowing day, prepared to accept immediate incarceration, to 
submit to trial, and to whatever penalty the law might in- 
flict. All she prayed was, that she might not be separated 
from her children, and that if they could not be permitted to 
accompany her to gaol, that at least they might be lodged 
near at hand, where she might see them frequently. True 
enough, she arrived the very next day with all her belong- 
ings at Scotland Yard in a cab; children inside, boxes and a 
huge bath outside. Nothing would induce her to forego her 
purpose of surrender to justice. Here she sat, refusing all 
compromise; go to gaol she must, as she so richly deserved. 
It seemed as if the only possible-course was to arrest and 
charge her as a wandering lunatic, when the chief of police 
struck on a happy idea. He had not as yet seen her person- 
ally, but he sent one of his chief subordinates to tell her 
that she was to go to gaol at once, but that it would be im- 
possible to allow her children to go with, or for her to see 
them again. If, however, she would sign a paper promising 
to appear when called upon, the police hoped to allow her 
to remain at large and keep her children with her. The ruse 
was perfectly successful; she wrote out the promise, accom- 
panied by a full confession of her imaginary crime, and went 
off home just as she had come.’’ 
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DISCUSSION OF PROPOSAL THAT MEMBERS OF THE 
LEGISLATURE BE PROHIBITED FROM ACTING AS 
COUNSEL ON MATTERS WITHIN THE JURIS- 
DICTION OF STATE DEPARTMENTS, 

BOARDS, AND COMMISSIONS. 


From a Recent Statement of Henry L. Shattuck of Boston, 
Representative from the Fifth Suffolk District. 

It has seemed to me that a discussion of the subject in all its 
phases might serve a useful purpose and lead to a better under- 
standing of the difficult questions involved. 

It is unquestionably improper for a legislator to act as coun- 
sel before legislative committees, but this is now prohibited by a 
long-standing joint rule of the Senate and House. By long-stand- 
ing rule of each branch it is also provided that no member shall 
vote on a question where his personal right is immediately con- 
cerned, distinct from the public interest. Furthermore, sections 8 
and 10 of chapter 268 of the General Laws subject to heavy penal- 
ties any legislator who corruptly receives any emolument on an 
understanding that his vote, opinion, or judgment shall be given 
in any particular way on any question which may come before him 
in his official capacity, or for any speech, work, or service in con- 
nection therewith, or who is personally interested in any contract 
in which the Commonwealth is interested or who receives a bonus 
or other reward from a person making or performing such contract. 
I see no present need for further legislation or rules on these sub- 
jects. Nor is there any need for legislation such as has been passed 
by Congress prohibiting legislators from practising in the Court of 
Claims, because we have no such court. Claims against the Com- 
monwealth are either taken up by special bill or through the Attor- 
ney-General, or by suit in the state courts. So far as I know, mem- 
bers of the Legislature do not act as counsel in the prosecution of 
such claims. 

It is now proposed . . . that we should have a law pro- 
hibiting members of the Legislature from acting as counsel in any 
matters within the jurisdiction of state departments, boards, and 
commissions. Federal legislation is referred to in support of this 
suggestion. This Federal legislation follows the lines of the exist- 
ing Massachusetts statutes and rules, with the exception of a some- 
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what broader prohibition, in language the scope of which is rather 
vaguely expressed, prohibiting members of Congress from acting 
for compensation in relation to matters in which the United States 
is a party or directly or indirectly interested (U. S. Code, Title 18. 
§203). We are told that Massachusetts should have a law still 
broader in scope, applying to all matters within the jurisdiction of 
state departments, boards, and commissions, whether or not the 
State Government is a party or interested. 

An examination of the question, however, will disclose that the 
eases are not parallel, even if Massachusetts were to have a statute 
no broader than the Federal law. A Congressman goes to Wash- 
ington presumably for the sole purpose of attending to his official 
duties, and is paid a salary of $10,000 a year for his services, and 
is also provided at public expense with an office and clerical assist- 
ants. If a lawyer, he has a practice in his home State which he 
can attend to in the intervals between sessions and can delegate to 
partners or others while he is in Washington. A state legislator, on 
the other hand, receives a salary of $1,500, and it is expected that 
he will devote a part of his time to his regular occupation,—so 
much so that if a man has no other occupation and no visible 
means of support other than his salary as a legislator this fact 
has sometimes been the subject of criticism. 

If a state legislator is a lawyer, he must almost inevitably have 
some professional contact with the departments and commissions 
of his home State. It is hardly possible to practise law without at 
some time settling an estate, filing an income tax return, organizing 
a corporation, or filing corporate returns, and on occasions having 
correspondence or conferences regarding these matters, some of 
which—as for example tax returns—are matters in which the State 
Government is a party or interested. There are also many other 
ways in which a lawyer, in the ordinary course of his professional 
work, must have dealings with the officials of his home State. If 
upon election to his State Legislature a lawyer were required to 
give up all work of this character, there would be few if any law- 
yers in our State Legislatures, except such as had sufficient private 
means and the inclination to live in idleness between sessions. I 
cannot believe that any such result would be desirable. It is prob- 
ably for this reason that in no State has legislation such as that 
suggested been enacted. 

If such legislation is desirable and necessary, it should include 
the law partners and associates of legislators as well as the legis- 
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lators themselves. This would make it still more difficult for any 
lawyer to serve in the Legislature of his State. In fact, if the 
proposal is carried to its logical conclusion, practice in our State 
courts should be forbidden to legislators, as well as appearances 
before other departments of the State Government, for the Legis- 
lature has jurisdiction over questions of judicial powers and judi- 
cial salaries, and by address the Legislature may request the Gov- 
ernor, with the consent of the Council, to remove a judge. 

From what I have said, it must be evident that there are cer- 
tain practical difficulties in carrying out any such proposal as has 
been made. 

It may be said, however, that a moral question is involved 
which transcends any practical considerations. Let us therefore 
examine for a moment the moral aspect of the matter. As previ- 
ously stated, it is unquestionably improper for a legislator to appear 
for compensation before legislative committees. It is also improper 
for him to vote on a question in which his private right is con- 
cerned as distinct from the public interest, or for him to be inter- 
ested in contracts in which the State is a party or is interested, or 
for him to allow his official action to be corruptly influenced. As 
has also been stated, all these matters are now covered by existing 
legislation or rules. 

In other cases, it seems to me, no hard-and-fast rule can be 
laid down. There are probably some court cases in which a fine 
sense of the proprieties would forbid a legislator to act as counsel, 
but I do not know how the proper line, whatever it is, can be 
defined by statute. There is probably a larger class of cases in 
which a legislator should not act as counsel before other official 
bodies, such as the Department of Corporations and Taxation, the 
Department of Public Utilities, the Industrial Accident Board, and 
the Department of Public Safety. On the other hand, in many cases 
I can see no moral reason why a legislator should not act as coun- 
sel in matters before such boards and departments. 

Consider the Department of Corporations and Taxation, for 
example. If a legislator in the ordinary course of his business has 
occasion to settle an estate, is there any moral reason why he should 
not prepare and file the inheritance tax papers and take up with 
the Director of the Division any question which may arise? And if 
he is busy with legislative duties or other affairs, why should not 
his partner attend to these matters for him? Again, suppose a 
legislator acts as agent in the management of property, why should 
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he not, either himself or with the assistance of his partner or 
office associates, prepare and file income tax returns and take 
up with the Income Tax Division any questions which may arise 
incident to the returns or to the payment of the tax? I can see no 
moral objection to these activities. On the other hand, if a legis- 
lator accepted a tax claim from a stranger, perhaps with reason to 
believe that he was asked to take the claim because of his supposed 
political influence, it might well be said that he was using his posi- 
tion improperly. No one, however, has yet suggested any way in 
which the right line of conduct can be defined by statute. The 
morals of the question depend on the facts and circumstances of 
each particular case. 

So far as I have observed during eight years of service in the 
Legislature, there have been few instances which might form a basis 
for any fair criticism. The evil is not so great as to justify the 
passage of a law which, while it might do some good, would prob- 
ably do a great deal more harm. Furthermore, if a man is elected 
to the Legislature who lacks a sense of the proprieties, there are 
plenty of ways in which he can evade any law which might be 
passed. 
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SIR MATTHEW HALE AND WITCHCRAFT. 


HONORABLE WILLIAM RENWICK RIDDELL. _ 
(Reprinted from Journal of American Institute of Criminal Law and 
Criminology for May, 1926.) 

The scepticism of Mr. Justice Powell’* expressed at and after 
the trial before him at Hereford, March 4, 1712, of Jane Wenham 
of Walkerne for Witcheraft (which was the last trial and conviction 
for Witcheraft in England) excited the greatest indignation of 
many good people in England, who honestly believed that the 
authority of Scripture and the very foundations of religion itself 
were being undermined by the Sadducism of the Judge and those 
who thought as he did—particularly when she was not executed 
after being convicted. 

And, indeed, there was ample ground for this feeling on the 
part of the unthinking followers of bygone traditions and too literal 
interpreters of the Scriptures. 

Must not one who disbelieved in the very existence of Witch- 
eraft be, ipso facto, a disbeliever in the Old Testament and the New? 
In the Old Testament is the Divine command ‘‘Thou shalt not 
suffer a witch to live’’: Exodus, XXII, 18; and in Deuteronomy, 
XVIII, 10, 11, it was forbidden that a witch or a consulter with a 
familiar spirit should be found amongst God’s people: in the New 
Testament, Simon Magus practiced Sorcery and bewitched the 
people; Acts, VIII, 9; not only was Witchcraft wholly banned by 
St. Paul in Galatians, V. 20, but Sorcerers were, in Revelations, 
XXI, 8, given their place in the Lake burning with fire and brim- 
stone along with murderers and the unbelieving. 

It was not to be wondered at that the conservative Christians 
who were for preserving the ancient landmarks, were greatly per- 

1LL.D., D.C.L., &c., Justice of the Supreme Court of Ontario. 

1a This Mr. Justice John Powell (1645-1713) must be (as he is not always) distin- 
guished from his namesake (1633-1696) who was removed from the Bench in 1868 for 
giving his opinion that King James II’s Declaration ot Indulgence was a nullity. They 
both were distantly related to our Chief Justice, William Dummer Powell. 

This Powell was a Member of the Inner Temple: He is best known for his “shame- 
ful” remark at the trial of Jane Wenham for Witchcraft. She was charged with being 
able to fly and the Sadducee of a Judge said: “You may-—there is no law against flying.” 

After the conviction the Judge exerted himself in her behalf and obtained her pardon. 
She was thereafter supported in comfort till her death in 1730 by the kindness of Col. 
Plummer and after his death, of Earl and Countess Cowper. Her funeral sermon, con- 
victed Witch as she was, was preached by the Rev. Mr. Squire, 60 Dict. Nat. Biog., p. 563. 

There were no more prosecutions for Witchcraft in England but some supposed 
Witches have been mobbed and a few murdered—the last Witchcraft prosecution in Scot- 


land was in 1722—but the Statute of 1 Mary remained in force in England until the 
repeal in 1736 by 9 Geo. 2, c. 5. 
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turbed. And the law expressly recognized the existence of the 
erime of Witchcraft. As early as 1541, the Statute of 33 Henry 
VIII, e. 8, punished Witcheraft and Soreery with death without 
benefit of Clergy—and the Royal Witchfinder, James I, was grati- 
fied by a similar Statute (1604), Jae. 1, e. 12.? 

The great authorities to whom appeal was generally made for 
the orthodox view were Sir Matthew Hale in law and Sir Thomas 
Browne of Norwich in medicine—and the comments by some of the 
supporters of the modernist view on the case of Jane Wenham 
coupled with the scarcely veiled scepticism of Mr. Justice Powell 
induced the publication in support of the traditional view of an 
account of the celebrated Witcheraft case in which Hale and 
Browne both figured. A 12 mo. six-penny pamphlet published by 
the well known E. Curll ‘‘at the Dial and Bible against St. Dun- 
stan’s Church in Fleet Street’’ was issued in 1712 under the title 
Witchcraft Farther Display’d,*> along with an account of Jane 
Wenham since her condemnation and also an account of the trials 
in 1661 at Cork of Florence Newton; this contains an abstract of the 
trial before Sir Matthew Hale in 1664 at Bury St. Edmonds, Suf- 
folk, of Amy Duny and Rose Cullender, who were both convicted, 
March 10, and both were hanged, March 17, 1664, wholly unre- 
pentant and denying the crime. 

It may be worth while to see what was, two and a half cen- 
turies ago, considered by so great a man and philosopher as Sir 








2? The Statute of (1541) 33 Hen. VIII, c. 8, made it a Felony to practise Witchcraft, 
&c., to get money or to consume any person in his body members or goods—this was 
repealed in 1547 by 1 Edw. VI, c. 12 and in 1553 by 1 Mar., Sess. 1, c. 1: but in 1562, 
Parliament not only legislated against ‘“‘Fond and Fanatical Prophets’ but also made 
Witchcraft a Felony; 5 Eliz., c. 16. When the “Royal Witchfinder’ came to England as 
James I, the Elizabeth Statute was repealed but a more stringent one was enacted (1604) 
2 (Vulgo 1) Jac. 1, c. 12. 

See 3 Co. Inst., cap. VI, pp. 43, sqq., for the earlier law. 

In 1736 the Statute 9 Geo. LI, c. 5 repealed the Act of 1604 as well as the Scottish 
Act of 9 Mariae “‘Anentis Witchcraft”—Witchcraft was thenceforward not a Felony but 
pretenders were liable to be put in the Pillory and to be imprisoned for a year. 

Accordingly, it was not till 1736 that the Statute of George II, c. 5, abolished the 
crime of Witchcraft, and Blackstone more than half a century later, while he does not 
class the Statute of 1603 “‘under the head of improvements,” rather shamefacedly expresses 
his agreement with Addison “that in general there has been such a thing as Witchcraft 
though one cannot give credit to any particular modern instance of it.’ Spectator, No. 
117: Blackstone, Commentaries, Bk. IV, pp. 61, 436. 

3 An earlier account of these trials was given in a pamphlet “Printed for William 
Shrewsbury at the Bible in Duck-lane 1682”—this is reprinted with learned notes in 
6 Cobbett’s State Trials, 1810, at pp. 647, sqq. 

See also Davenport Adams: Witch, Warlock and Magician, New York, 1889 (a very 
unequal book) at pp. 281, sqq. 

Other Witchcraft cases in the State Trials are to be found in Vol. 2, p. 49; vol. 4, 
p. 817: Vol. 8, 1017—and a curious case of Richard Hathaway of Southwark, a black- 
smith’s apprentice being convicted in 1702, of pretending to be bewitched by Mrs. Sarah 
Morduck “an honest and pious woman and not a Witch,” in Vol. 8, p. 639. He had 
accused her of Witchcraft. She was tried at Guilford and acquitted after “the rabble 
got about her in London and abused her.” The jury found him Guilty without leaving 
the Bar. He with others had a conviction against them for Riot and attacking Mrs. 
Morduck: 8 St. Tr. 690. 
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Thomas Browne and so great a man and lawyer as Sir Matthew 
Hale to justify a verdict of Witchcraft and a sentence of death. 

These unfortunate women were indicted severally for bewitch- 
ing Elizabeth, Anne and William Durent, Jane Bocking, Susan 
Chandler, Elizabeth and Deborah Pacey (or Pacy). 

The Durents were the children of Dorothy Durent, who swore 
that about March 10, 9 Car. 11,* she left her suckling infant, Wil- 
liam, with Amy Duny with strict injunctions not to give it suck; 
Amy was an old woman with the reputation of being a witch, and 
the mother thought it must hurt the child sucking ‘‘nothing but 
wind.’’ Amy disobeyed the injunction and on her return the 
mother was very angry. Amy in a great rage said: ‘‘She had bet- 
ter done something else than have found fault with her,’’ and 
went away. This was the whole fons et origo mali—that very night, 
the child was taken with strange and terrible fits ‘‘of swounding,”’ 
and so continued for several weeks. 

A mother nowadays would probably give the baby castor oil or 
its equivalent which ‘‘children ery for,’’ but Dorothy Durent went 
to Dr. Jacobs of Yarmouth, ‘‘a man famous for curing persons be- 
witched’’; and that wise man advised her to hang the child’s blank- 
et all day in the chimney corner and at night wrap the child in it, 
and if she saw anything in it not to be afraid, but to throw it in the 
fire. She did as directed, a great toad fell out of the blanket and 
ran about the floor (toads seem to have run in those days). A 
young man (not named or produced as a witness) ‘‘catch’d this 
Toad and held it in the Fire with a Pair of Tongs: immediately it 
made a great Noise, to which succeeded a Flash like Gunpowder, 
followed by a Report as great as that of a Pistol; and after this, 
the Toad was no more seen. Neither was its substance perceiv’d to 
consume in the Fire.’’ This was not all, the next day came in a 
niece of Amy Duny (not named or produced) and said that her 
aunt was in a sad way, her face being scorched. Dorothy went to 
see and found Amy with ‘‘her Face, Legs and Thighs much 
secorch’d with Fire.’’> She asked Amy how this happened and she 
answered: She might thank her for it, she was the Cause of it, but 
she should see some of her children dead and go on crutches herself. 

This extraordinary story was without a word of corroboration : 
it would be laughed out of Court in any civilized country-now, but 


#1657—the reign of Charles II de facto began on the Restoration in 1660: but in 
law, the Commonwealth was passed over and it was supposed to begin on the execution 
of his father January, 1649. 


5 For the reason given in the next preceding note, this date March 6th, 11 Car. 11, 
would be March 6th, 1659. 
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then it obtained credence from men of the deservedly high standing 
of Hale and Browne. 

More was to follow. About March 6, 11 Car. II,5 Dorothy’s 
daughter, Elizabeth, was taken with similar fits and cried out ‘‘that 
Amy Duny appeared to her and tormented her.’’ The mother went 
for some physic for her and on her return found Amy Duny at her 
house alleging that she had come to see the child and to give her 
some water. Dorothy got very angry and turned her out, where- 
upon Amy said, ‘‘ You need not be so angry, your child will not live 
long’’—this proved to be true, for she died two days later. ‘‘ And 
this examinant really believes that Amy Duny did bewitch her child 
to Death, she having long had the Reputation of a Witch and some 
of her Relations having suffered for Witchcraft.’’ 

Dorothy, soon after her daughter’s death,® fulfilled the rest of 
the propheey—or malediction—she was taken lame in both legs 
some three years before the trial and had to go on crutches. How- 
ever, as soon as Amy was convicted, ‘‘she was immediately restor’d 
to her strength and went Home without Crutches.’’ 

The bewitching of Anne Durent was not by Amy, but by the 
other prisoner—and there is no word of evidence against her in 
respect of the Durents than has been given. It is so plainly auto- 
suggestive, hysterical and ex post facto, if not perjured, that no one 
in these days would give it the slighest weight. 

But Amy’s villainies were not confined to the Durent children 
and their mother; she was ‘‘proved’’ to have bewitched Elizabeth 


*It must have been about two years after her daughter’s death that Dorothy became 
a cripple. 

This, of course, was the regular thing with witches everywhere. In the Baldoon 
Mystery, the only real Witch story this Province has afforded, John McDonald being 
much troubled, with supernatural noises, missiles, &c., &c., apparently the work of a 
Witch, went to a doctor’s daughter, “gifted with second sight and the mystical power of 
stone reading.”” She told him something of the future—the story is finished in my Old 
Province Tales, Toronto, 1920, at pp. 266-268, thus: 

“But of much greater importance was the information she gave of the author of all 
the mischief—a stray goose which McDonald had once seen in his flock and had attempted 
in vain to shoot. The girl said, ‘No bullet of lead would ever harm a feather of that 
bird . . . in that bird is the destroyer of your peace...’ And she added, ‘Mould a 
bullet of solid silver and fire at the bird: if you wound it, your enemy will be wounded 
in some corresponding part of the body.’ 

“Joyfully McDonald made his way home, moulded his silver bullet, and made inquiry 
about the goose. This he found to be well known to his children: it had a dark head, 
almost black, had two long dark feathers in each wing, and was noticeable for making a 
perpetual noise and for its continual restlessness. Soon the bird was discovered, the 
gun aimed and fired, the bird, with a cry like that of a human being in agony, 
struggled away through the reeds with a broken wing. The doctor’s daughter had spoken 
of a long log-house: McDonald was not in doubt of her meaning—there was a long log- 
house near to his farm, inhabited by an old woman and her family who had tried without 
success to buy McDonald’s land from him. Thence through the long reeds he made his 
way; and there he found an old woman with a broken arm resting on her chair. When 
she saw him she shrank back, and John McDonald knew that the silver bullet had found 
its billet. The manifestations ceased and peace thereafter reigned supreme: but the old 
woman suffered intense pain from her injuries till death came to her relief.” 
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and Deborah Pacey, 11 and 9 years old, respectively, daughters of 
‘*Samuel Pacey of Leystoff, merchant, a sober and good man.’’ 

His evidence was that Deborah was taken so lame in October, 
1663, ‘‘that she could not stand on her Legs’’: at her own request, 
she was taken, October 17, to a bank on the east side of the house 
overlooking the Sea: while she was sitting there, Amy Duny came 
to the house to buy herrings but was refused and ‘‘went away dis- 
contented and grumbling.’’ At this very ‘‘Instant of time, the 
child was taken with terrible Fits, complaining of a Pain in her 
Stomach as if she was prick’d with Pins, shrieking out with the 
Voice of a Whelp and thus continued ’till the 30th of the Month.”’ 
Dr. Feaver being sent for could not account for all this: and the 
child between fits said that Amy Duny appeared to her and fright- 
ened her—and she charged the old woman with being ‘‘the cause 
of her Disorder.’’ 

Samuel Pacey, the sober, good man, ‘‘did suspect the said Amy 
Duny to be a Witch and charg’d her with being the Cause of his 
Child’s Illness and set her in the stocks.’’ 

In the stocks, she was asked what was the reason of the child’s 
illness, and she said: ‘‘Mr. Pacey keeps a great stir with his child, 
but let him stay till he has done as much by his children as I have 
done by mine’’—and explained that she had been fain to open her 
child’s mouth with a tap to give it victuals. 

Two days afterwards, the elder Pacey child was taken with 
such strange Fits that they could not foree her mouth open with- 
out a tap—and then the younger child was taken in the same way. 
Both children complained that Amy Duny and Rose Cullender 
appeared to them and tormented them: they kept erying out: 
‘‘There stands Amy Duny,’’ ‘‘ There stands Rose Cullender.’’ ‘‘The 
Fits were not alike. Sometimes they were lame on the Right Side, 
sometimes on the Left; sometimes so sore that they could not bear 
to be touch’d; sometimes perfectly well in other Respects but they 
could not hear; at other times they could not see; sometimes they 
lost their speech for one, two and once eight days together. At 
times they had swooning Fits and when they could speak, were 
taken with a Fit of Coughing and vomited Flegm and crooked Pins 
and once a great Twopenny Nail with above 40 Pins which Nail 
the Examinant said he saw vomited up and many of the Pins. The 
Nail and Pins were produced in the Court. They usually vomited a 
Pin towards the end of a Fit, four or five of which they sometimes 
had in a Day.”’ 
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They would say that the two accused often ‘‘appear’d to ’em 
. and threaten’d ’em that if they told what they saw or heard, 
they would torment ’em ten times more than ever they did before.”’ 
Their aunt at Yarmouth, Margaret Arnold, to whom they had been 
sent, thought they ‘‘had play’d Tricks and put the Pins into their 
mouths themselves’’; and so she took all the pins from their clothes, 
sewing them instead; but, notwithstanding ‘‘they rais’d at times at 
least 30 Pins in her Presence and had terrible Fits, in which Fits 
they would ery out upon Amy Duny and Rose Cullender saying 
they saw them and heard them threatening as before.’’ The elder 
child told her aunt that ‘‘she saw Flies bring her crooked Pins and 
then she would fall into a Fit and vomit such Pins’’—once she 
said she had caught a mouse and when she threw it into the fire, 
her aunt said ‘‘something like a Flash of Gunpowder altho . 
she saw nothing in the child’s hand.’’ And sometimes ‘‘one of them 
eatch’d one of the Things like Mice running about the House and 
threw it into the Fire which made a Noise like a Rat.’’ 

Nothing, however, was so fatal to the accused as the evident 
possession by the Devil of the two Pacey girls—when caused by 
their father to read the New Testament, they could not pronounce 
the words Lord, Jesus or Christ but fell into a Fit; but when they 
came to the word Satan or Devil they would say ‘‘This bites, but 
makes me speak right well.’’ This we would now eall autosugges- 
tion. 

Diana Bocking of Leystoff, mother of Jane Bocking, testified 
to her daughter having Fits, vomiting pins and a lath-nail, produced 
in Court and accusing the alleged witches. 

Not dissimilar evidence was given concerning Susan Chandler 
by her mother and father. Poor Rose Cullender, moreover, was 
made to furnish evidence against herself. Mary Chandler, Susan’s 
mother, being appointed with five other women by Sir Edmond 
Bacon, the Magistrate who issued the Warrant on the complaint 
of Mr. Pacey, ‘‘to search the Bodies of the Prisoners,’’ they found 
in the abdominal region of Rose, ‘‘something like a teat about an 
inch long,’’ and then a smaller one. Of course these were simple 
hernias and were so explained by Rose—but in vain, they were 
clearly the identifying marks of a favorite of Satan.’ 

Three of the supposed bewitched were in Court, Anne Durent, 
Elizabeth Pacey and Susan Chandler, but none of them gave evi- 
dence—they all ‘‘fell into violent Fits screaming in a dismal man- 


5 It was supposed that the Devil used to suck these adventitious projections! 
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ner, so that they were incapable of giving their Evidence; and 
altho’ they did at length recover out of their Fits yet they con- 
tinu’d speechless ’till the Conviction of the Prisoners.’’ 

William Durent would be about 7 or 8 years old only; Eliza- 
beth Durent was dead; Jane Bocking ‘‘was so ill that she could 
not come to the Assizes’’; as was Deborah Pacey. 

Serjeant Keeling® ‘‘was unsatisfy’d with the Evidence which 
he thought not sufficient to convict the Prisoners.’’ Common sense 
surely spoke when he said: ‘‘Supposing these persons were be- 
witch’d yet their Imagination only was not sufficient to fix it on the 
Prisoners.’’ No modern lawyer could find a title of evidence 
against either prisoner of being guilty of the offense with which 
she was charged. 

3ut ‘‘the learned Dr. Browne of Norwich being also present,’’ 
placed an indelible stain on his name by giving ‘‘his Opinion of the 
three Persons in Court. He said he was clearly of the Opinion 
that they were bewitch’d; that there had lately been a Discovery 
of Witches in Denmark who us’d the same Way of tormenting Per- 
sons, by conveying crooked Pins, Needles and Nails into their 
Bodies. That he thought in such cases the Devil acted upon Human 
Bodies by natural means, viz., by exciting and stirring up the super- 
abundant Humours, he did afflict them in a more surprizing manner 
by the same Diseases that Bodies were usually subject to. That 
these Fits might be natural only rais’d to a great Degree by the 
Subtilty of the Devil co-operating with the malice of these Witches. ”’ 
He does not seem to have suspected that the co-operator was the 
malice or mischievousness or love of notoriety of the children. 

The conduct of these children in Court should have opened the 
eyes of everyone—for example, one of them in a fit would shriek 
out, ete., when touched by one of the accused ; but when blindfolded 
and touched by an innocent bystander, she made the same exhibi- 
tion. 

Then some utterly irrelevant and incredible evidence was given 
as to other acts of witchcraft by the two old women—Sir Matthew 
charged the Jury saying ‘‘he did not in the least doubt but these 
were witches: First, Because the Scriptures affirm it; Secondly, 
Because the Wisdom of all Nations, particularly our own, has pro- 
vided Laws against witchcraft; which implies their Belief of such 
a Crime. He desir’d them strictly to observe the Evidence and 
begg’d of God to direct their Hearts in the Weighty Concern they 








* Or Keyling. 
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had in Hand since to condemn the Innocent and let the Guilty go 
free are both an abomination to the Lord.”’ 

The Jury after half an hour’s absence brought in a verdict of 
Guilty on all Counts, thirteen in number. 

Within half an hour afterwards all the afflicted were ‘‘restor’d 
to their Speech and Health and slept well that Night without Pain 
except Susan Chandler, who complain’d of a Pain like pricking of 
Pins in her Stomach.’’ Annie Durent seems to have had some 
qualms of conscience: for she prayed that she might not see the 
witches; ‘‘but the other two declar’d in open Court before the 
Prisoners (who did not contradict them) that all that had been 
sworn to was true. After this, the whole Court being satisfy’d 
with the Verdict, the Witches were sentenced to be hang’d’’——and 
hanged they were and the judicial murder was complete. Convicted 
on Thursday, March 13, 1665, they were executed on Monday, 
March 17, Sir Matthew Hale being so satisfied with the verdict, 
that he refused to grant a reprieve. 




















